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This information is required pursuant to the Administrative Process Act (8 9-6.14:9.1 et seq. of the Code of Virginia),
Executive Order Twenty-Five (98), Executive Order Fifty-Eight (99), and the Virginia Register Form,Style and
Procedure Manual. Please refer to these sources for more information and other materials required to be submitted
in the regulatory review package.

Please provide a brief summary of the proposed new regulation, proposed amendments to an existing
regulation, or the regulation proposed to be repealed. There is no need to state each provision or
amendment or restate the purpose and intent of the regulation; instead give a summary of the regulatory
action and alert the reader to all substantive matters or changes. If applicable, generally describe the
existing regulation.

The proposed amendments establish inactive licensure for physician assstants pursuant to the
specific authority granted in the Code of Virginiaby Chapter 469 of the 1998 Acts of the Assembly.
The amended regulations set forth the conditions for inactive licensure, the renewd fee and
requirements for reactivation of an inactive license which include recertification by the Nationd
Commission on Certification of Physician Assstants as evidence of competency to return to active
practice.
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Basis

Please identify the state and/or federal source of legal authority to promulgate the regulation. The
discussion of this statutory authority should: 1) describe its scope and the extent to which it is mandatory
or discretionary; and 2) include a brief statement relating the content of the statutory authority to the
specific regulation. In addition, where applicable, please describe the extent to which proposed changes
exceed federal minimum requirements. Full citations of legal authority and, if available, web site
addresses for locating the text of the cited authority must be provided. Please state that the Office of the
Attorney General has certified that the agency has the statutory authority to promulgate the proposed
regulation and that it comports with applicable state and/or federal law.

18 VAC 85-50-10 et seq.: Regulations Gover ning Physician Assistantswas promulgated under
the generd authority of Title 54.1 of the Code of Virginia

Chapter 24 establishes the generd powers and duties of health regulatory boards including
the respongbility to establish quaifications for licensure, to set fees and schedules for renewd, to
edtablish requirements for an inactive license and to promulgate regulations, in accordance with the
Adminigrative Process Act, which are reasonable and necessary to effectively administer the

regulatory system.

8 54.1-2400. General powersand duties of health regulatory boards.--The general powersand
duties of health regulatory boards shall be:

1. Toestablishthequalificationsfor registration, certification or licensurein accordancewith the
applicable law which are necessary to ensure competence and integrity to engage in the
regulated professions.

2. Toexamineor causeto be examined applicantsfor certificationor licensure. Unlessotherwise
required by law, examinations shall be administered inwriting or shall be a demonstration of
manual skills.

3. Toregister, certify or license qualified applicants as practitioners of the particular profession
or professions regulated by such board.

4. To establish schedules for renewals of registration, certification and licensure.

5. Tolevy and collect feesfor application processing, examination, registration, certification or
licensure and renewal that are sufficient to cover all expenses for the administration and
operation of the Department of Health Professions, the Board of Health Professionsand the
health regulatory boards.

6. To promulgate regulationsin accordance with the Administrative Process Act (8§ 9-6.14:1 &t
seg.) which arereasonable and necessary to administer effectively theregulatory system. Such
regulations shall not conflict with the purposes and intent of thischapter or of Chapter 1 and
Chapter 25 of thistitle.
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7.

10.

11.

12.

Torevoke, suspend, restrict, or refusetoissue or renew aregistration, certificate or license
which such board has authority to issue for causes enumerated in applicable law and
regulations.

To appoint designees from their membership or immediate staff to coordinate with the
Intervention Program Committee and to implement, as is necessary, the provisions of
Chapter 25.1 (8 54.1-2515 et seq.) of thistitle. Each health regulatory board shall appoint
one such designee.

To take appropriate disciplinary action for violations of applicable law and
regulations.

To appoint a special conference committee, composed of not less than two members of a
health regulatory board, to act in accordance with § 9-6.14:11 upon recei pt of information
that a practitioner of the appropriate board may be subject to disciplinary action. The special
conference committee may (i) exonerate the practitioner; (ii) reinstate the practitioner; (iii)
place the practitioner on probation with such terms as it may deem appropriate; (iv)
reprimand the practitioner; (v) modify a previous order; and (vi) impose a monetary penalty
pursuant to 8 54.1-2401. The order of the special conference committee shall becomefinal
thirty days after service of the order unless a written request to the board for a hearing is
received within such time. If service of the decision to a party isaccomplished by mail, three
days shall be added to the thirty-day period. Upon receiving a timely written request for a
hearing, the board or a panel of the board shall then proceed with a hearingasprovidedin §
9-6.14:12, and the action of the committee shall be vacated. This subdivision shall not be
construed to affect the authority or procedures of the Boards of Medicine and Nursing
pursuant to 88 54.1-2919 and 54.1-3010.

To convene, at their discretion, a panel consisting of at least five board membersor, if a
guorum of the board is less than five members, consisting of a quorum of the membersto
conduct formal proceedings pursuant to § 9-6.14:12, decide the case, and issue a final
agency case decision. Any decision rendered by majority vote of such panel shall havethe
same effect asif made by the full board and shall be subject to court review in accordance
with the Administrative Process Act. No member who participatesin an informal proceeding
conducted in accordance with § 9-6.14:11 shall serve on a panel conducting formal
proceedings pursuant to § 9-6.14:12 to consider the same matter.

Toissueinactivelicensesand certificatesand promulgate regulationsto carry out such purpose.
Such regulations shall include, but not be limited to, the qualifications, renewal fees, and
conditions for reactivation of such licenses or certificates.

18 VAC 85-50-10 et seq.: Regulations Gover ning the Practice of Physician Assistants was
promulgated under the authority of § 54.1-2949 through § 54.1-2953 of the Code of Virginia

8§ 54.1-2949. License required.--It shall be unlawful for a person to practice or to hold himself
out as practicing asa physician'sor podiatrist'sassistant unless he holds a license as such issued by the

Board.

§ 54.1-2950. Requisite training and educational achievements of assistants.--The Board shall
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establish a testing programto determinethetraining and educational achievements of the assistant or the
Board may accept other evidence, such asexperience or completion of an approved training program, in
lieu of testing and shall establish this as a prerequisite for approval of the licensee's application.

Pending the outcome of the next examination administered by the National Commission for
Certification of Physicians' Assistants, the Board may grant provisional licensure to graduates of
physicians or podiatrists assistants curricula which are approved by the Committee on Allied Health
Education and Accreditation of the American Medical Association or the Committee on Education of the
American Podiatry Association. Such provisional licensure shall be granted at the discretion of the
Board.

§ 54.1-2951. Application to supervise assistants.--The Board shall formulate guidelines for the
consideration of applications to supervise and employ assistants. Each application shall include the
following:

1. The qualifications, including related experience, possessed by the assistant;

2. The professional background and specialty of the licensee who will supervise the assistant;

3. A description of the practice and the way in which the assistant is to be utilized.

§ 54.1-2952. Supervision of assistants by licensed physician, or podiatrist; services that may be
performed by assistants; responsibility of licensee; employment of assistants.

A. A physician, or a podiatrist licensed under this chapter may apply to the Board to

supervise assistants and delegate certain acts which constitute the practice of medicine

to the extent and in the manner authorized by the Board.

No licensee shall be allowed to supervise more than two assistants at any one time.

However, a licensee, in the performance of his dutieswith the Department of Corrections, may supervise
mor e than two assi stants under the terms and conditions of supervision and control prescribed by the
Board.

Any professional corporation or partnership of any licensee, any hospital and any commerdial enterprise
having medical facilitiesfor its employeeswhich are supervised by one or more physicians, or podiatrists
may employ one or mor e assistants in accordance with the provisions of this section.

Activities shall be delegated in a manner consistent with sound medical practice and the protection of the
health and safety of the patient. Such services shall be limited to those which are educational, diagnostic,
therapeutic or preventive in nature, but shall not include the establishment of a final diagnosis or
treatment plan for the patient or the prescribing or dispensing of drugs, except as providedin § 54.1-
2952.1.

B. No assistant shall perform any delegated acts except at the direction of the licensee and under his
supervision and control. Every licensee, professional corporation or partnership of licensees, hospital or
commercial enterprisethat employs an assistant shall be fully responsible for the acts of the assistant in
the care and treatment of human beings.

C. In order to ensure adequate and proper medical treatment to inmates of Virginia correctional
institutions and facilities, the Board shall have the authority to promulgate regulations permitting the
employment of assistants by the Virginia Department of Corrections.

§54.1-2952.1. Prescription of certain controlled substances and devices by licensed physician's
assistant.

A. Alicensed physician'sassistant shall have the authority to prescribe Schedule VI controlled substances
and devices as set forth in Chapter 34 (8 54.1-3400 et seq.) of thistitle pursuant to the requirements of
Chapter 33 (8 54.1-3300 et seq.) of thistitle upon the provision to the Board of Medicine of such evidence
asit may requirethat the assistant has entered into and is, at the time of writing a prescription, apartyto
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a written agreement with a licensed physician or podiatrist which provides for the direction and
supervision by such licensee of the prescriptive practices of the assistant.

B. It shall be unlawful for the assistant to prescribe controlled substances or devices pursuant to this
section unless such prescription is authorized by the written agreement between the licensee and the
assistant.

C. The Board of Medicine, in consultation with the Board of Pharmacy, shall promulgate such
regulations governing the prescriptive authority of assistants as are deemed reasonabl e and necessary to
ensurean appropriate standard of carefor patients. The regulations promulgated pursuant to this section
shall include, at a minimum, (i) a formulary of the specific Schedule VI drugs and devices that the
assistant iseligibleto prescribe pursuant to this section to the extent, and in the manner, authorizedina
written protocol between the assistant and the supervising licensee; (ii) requirementsfor periodic site
visits by supervising licensees who supervise and direct assistants who provide services at a location
other than wherethelicenseeregularly practices; and (iii) arequirement that the assistant discloseto his
patients the name, addr ess and tel ephone number of the supervising licensee and that heisa physician’'s
assistant. A separate officefor the assistant shall not be established. In order to maintain a current and
appropriatelist of specific Schedule VI drugs and devices, the Boar d of Medicine,inconsultationwiththe
Board of Pharmacy, may, from time to time, amend the formulary required by this subsection and, as
providedin §9-6.14:4.1, shall be exempted fromthe Administrative Process Act (8 9-6.14: 1 et seg.) when
so doing. The Boards shall, however, jointly conduct public hearings prior to making such amendmentsto
the formulary. Thirty days prior to conducting such

hearing, the Boards shall give written notice by mail of the date, time, and place of the hearingsto all
currently licensed assistants and any other per sonsrequesting to be notified of the hearings and publish
notice of their intention to amend the formulary in the Virginia Register of Regulations. I nterested parties
shall be given reasonabl e opportunity to be heard and present information prior to final adoption of any
amendments. Proposed and final amendments of the list shall also be published,

pursuant to § 9-6.14:22, inthe Virginia Register of Regulations. Final amendmentsto the formulary shall
become effective upon filing with the Registrar of Regulations.

D. This section shall not prohibit a licensed physician's assistant from administering Schedule VI
controlled substances in compliance with the definition of "administer” in §54.1-3401. However, this
section shall not authorize the dispensing or the sale of Schedule VI controlled substances by a licensed
physician's assistant unless pursuant to the lawful order of a physician.

§ 54.1-2953. Renewal, revocation, suspension and refusal.--The approval of the Board for the
employment of an assistant shall expire at the end of one year. A new application shall be submitted for
approval, supplying such information asthe Board may require, at the time and in the manner prescribed
by the Board.

The Board may revoke, suspend or refuse to renew an approval for any of the following:

1. Any reason stated in this chapter for revocation or suspension of the license of a practitioner;
2. Failure of the supervising licensee to supervise the assistant or failure of the employer to
provide a licensee to supervise the assistant;

3. The assistant's engaging in acts beyond the scope of authority as approved by the Board;

4. Negligence or incompetence on the part of the assistant or the supervising licensee in

his use of the assistant;

5. Violating or cooperating with othersin violating any provision of this chapter or the
regulations of the Board; or

6. A changeinthe Board'srequirementsfor approval with which the assistant or the licensee does not
comply.
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Please provide a statement explaining the need for the new or amended regulation. This statement must
include the rationale or justification of the proposed regulatory action and detail the specific reasons it is
essential to protect the health, safety or welfare of citizens. A statement of a general nature is not
acceptable, particular rationales must be explicitly discussed. Please include a discussion of the goals of
the proposal and the problems the proposal is intended to solve.

The purpose of the proposed amendments isto establish inactive licensure for physician

ass gtants pursuant to the specific authority granted in the Code of Virginia by Chapter 469 of
the 1998 Acts of the Assembly. The amended regulations set forth the qudifications and
requirements for reactivation of an inactive license which are consstent with protection of the
public hedth and sefety.

The Department of Health Professions sought legidation in the 1998 Generd Assembly

to give authorization to al boards to issue an active license. Some boards within the Department
aready had such authority in the practice act for the particular professons

regulated, but an amendment to § 54.1-2400 granted generd authority to set out the
qudifications, fees and conditions for reactivation of inactive licensure.

The Board of Medicine currently requires a physician assstant to maintain current

certification by the Nationd Commission on Certification of Physician Assgtants (NCCPA) in
order to renew alicense. NCCPA requires a minimum of 100 hours of continuing medica
education for a 2-year renewa period; 40 of those hours must be classified as Category | or
pre-gpproved programs recognized by the American Academy of Physician Assistants. For
someone who is not planning to actively practice for a period of time, it may be unnecessarily
burdensome to have to take the continuing education hours required by NCCPA to maintain
certification. By taking an inactive gtatus, the licensee is not required to maintain certification but
is not permitted to practice. If the licensee wants to reactivate alicense, it would be necessary to
provide documentation that he has firgt taken the continuing education hours necessary to
reactivate his certification with NCCPA.. There needs to be some assurance that a practitioner
with an inactive license has maintained or relearned some of the minima knowledge and skills
necessary to practice with safety. Certification by the NCCPA is the stlandard by which the Board
judges such competency.

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. Please note that a more detailed discussion is required under the statement
providing detail of the regulatory action’s changes.

Proposed amendments create an inactive license for physician assistants who are not actively
practicing in the Commonwed th and set the requirements for reactivation of licensure.
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Issues

Please provide a statement identifying the issues associated with the proposed regulatory action. The
term “issues” means: 1) the primary advantages and disadvantages to the public, such as individual
private citizens or businesses, of implementing the new or amended provisions; 2) the primary
advantages and disadvantages to the agency or the Commonwealth; and 3) other pertinent matters of
interest to the regulated community, government officials, and the public. If there are no disadvantages to
the public or the Commonwealth, please include a sentence to that effect.

|SSUE 1: Establishment of an inactivelicense.

The Department of Hedth Professions sought legidation in the 1998 Generd Assembly to give
authorization to al boards to issue an active license. Some boards within the Department
aready had such authority in the practice act for the particular professions regulated, but an
amendment to § 54.1-2400 granted generd authority to set out the qudifications, feesand
conditions for reactivation of inective licensure.

The Board of Medicine currently requires a physician assstant to maintain current certification
by the Nationd Commission on Certification of Physician Assistants (NCCPA) in order to
renew alicense. NCCPA reguires aminimum of 100 hours of continuing medical education for a
2-year renewa period; 40 of those hours must be classfied as Category | or pre-approved
programs recognized by the American Academy of Physician Assistants. For someonewho is
not planning to actively practice for aperiod of time, it may be unnecessarily burdensome to
have to take the continuing education hours required by NCCPA to maintain certification. By
taking an inactive status, the licensee is not required to maintain certification but is not permitted
to practice. If the licensee wants to reactivate alicense, it would be necessary to provide
documentation that he has first taken the continuing education hours necessary to reectivate his
certification with NCCPA.

Advantages and disadvantages

There are no disadvantages for the public, which remains protected by requirements that assure
that physician assstants are current in their skills and knowledge. By requiring an inactive
licensee to be certified by the NCCPA, the Board is providing assurance of minima
competency asit doesin initidly granting alicense to practice. For persons who do not want to
actively practice for a period of time, these regulations will alow them to maintain an inactive
license and diminate the need to regpply for reinstatement of an expired license. Renewd of an
inective license is dso less expensive then renewd of an active license,

Fiscal Impact

Please identify the anticipated fiscal impacts and at a minimum include: (a) the projected cost to the state
to implement and enforce the proposed regulation, including (i) fund source / fund detail, (ii) budget
activity with a cross-reference to program and subprogram, and (iii) a delineation of one-time versus on-
going expenditures; (b) the projected cost of the regulation on localities; (c) a description of the
individuals, businesses or other entities that are likely to be affected by the regulation; (d) the agency’s
best estimate of the number of such entities that will be affected; and e) the projected cost of the
regulation for affected individuals, businesses, or other entities.
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Projected cost to the state to implement and enfor ce:

(1) Fund source: As aspecid fund agency, the Board of Medicine must generate sufficient
revenue to cover its expenditures from norngenerd funds, soecificaly the renewd and
goplication fees it charges to practitioners for necessary functions of regulation.

(i) Budget activity by program or subprogram: There is no change required in the
budget of the Commonwedth as aresult of this program.

(i1i) One-time versus ongoing expenditures. The agency will incur some codts (less than

$1000) for mailings to the Public Participation Guiddines Mailing Ligt, conducting a public
hearing, and sending copies of find regulations to regulated entities. Since these regulations are
being amended smultaneoudy with other regulations of the Board, the cogts of mailings,
mesetings and hearings will be shared by severd professons. In addition, every effort will be
made to incorporate those into anticipated mailings and board meetings dready scheduled.

If an inactive licensure datus is not available, it is not known how many of those 15-20 persons
would chooseto let their Virginialicense lgpse a aloss of income per biennium. Therefore,
rather than resulting in aloss of income, inactive licensure may in fact result in preservation of
revenue to the Board.

Projected cost on localities:
There is no projected costs to localities.

Description of entitiesthat arelikely to be affected by regulation:

The entities that are likely to be affected by these regulations would be physician
assigtants who are not now or who may choose to not actively practice in Virginia Those
persons who have dlowed their licenses to lgpse for more than two years would aso be
affected if they want to reingtate.

Estimate of number of entitiesto be affected:
There would be no additiona costs for compliance with these regulations for the vast
mgority of physcian assstants (523 licensed in Virginia).

Detail of Changes

Please detail any changes, other than strictly editorial changes, that are being proposed. Please detail
new substantive provisions, all substantive changes to existing sections, or both where appropriate. This
statement should provide a section-by-section description - or cross-walk - of changes implemented by
the proposed regulatory action. Where applicable, include citations to the specific sections of an existing
regulation being amended and explain the consequences of the proposed changes.

Section 58 is added to the existing regulations asfollows:

18 VAC 85-50-58. Inactive licensure
The proposed regulations would add a section establishing a category of inactive licensure
and specifying that such alicense holder is not required to maintain certification by the
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NCCPA but is likewise not entitled to practice as a physician assistant.

To reactivate an inactive license, the physician assstant is required to provide
documentation of having renewed or maintained NCCPA certification and to pay the
difference between the current inactive and active renewd fee.

The Board reserves the right to deny arequest for reactivation to any person determined to
have committed a violation of these regulations or of § 54.1-2914 of the Code of Virginia

Alternatives

Please describe the specific alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.

The Department originaly submitted proposed regulations on inactive licensure for

review by the Department of Planning and Budget on April 6, 1999. Subsequently, the Board
determined that the fee structure for dl gpplicants and licensees had to be revised, and this
regulatory package was withdrawn pending approva of amended regulations for increased fees.

The "Principles for Fee Development” adopted by the Department assumes that the biennia
renewd fee for inactive licensure will be hdlf that of active licensure. While the fees have not
been amended in this proposal, the fee for inactive licensure will be incorporated into the
proposal for amended fees during the final adoption of regulations.

In consdering requirements for reactivation of an inactive license, the Board determined

that the public remains protected by requirements that assure that physician assgtants are

current in their skills and knowledge. By requiring an inactive licensee to be recertified by the
NCCPA, the Board is providing assurance of minimal competency asit doesin initidly granting
alicense to practice. For persons who do not want to actively practice for aperiod of time, these
regulations will alow them to maintain an inactive license and eiminate the need to regpply for
reinstatement of an expired license.

The Board maintains its authority to deny reactivation to anyone who has committed
actsin violation of law or regulation.

Public Comment

Please summarize all public comment received during the NOIRA comment period and provide the
agency response.

The Notice of Intended Regulatory Action was published on September 28, 1998 and
subsequently sent to the Public Participation Guiddines Mailing List of the Board. The deadline
for comment was October 28, 1998 and there was no comment received.
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Clarity of the Regulation

Please provide a statement indicating that the agency, through examination of the regulation and relevant
public comments, has determined that the regulation is clearly written and easily understandable by the
individuals and entities affected.

Prior to the adoption of proposed regulations by the Board, the Advisory Board on Physician
Assgants and the L egidative Committee discussed the changes in open sessions. The clarity
and reasonableness of the language which was adopted had the gpprova of the physician
assigtants, the Assstant Attorney Genera who worked with the Advisory Board in drafting
regulatory language, and members of the Board, including the citizen members and those who
supervise physician assgtants.

Periodic Review

Please supply a schedule setting forth when the agency will initiate a review and re-evaluation to
determine if the regulation should be continued, amended, or terminated. The specific and measurable
regulatory goals should be outlined with this schedule. The review shall take place no later than three
years after the proposed regulation is expected to be effective.

The proposed amendments to these regulaions will be reviewed following publication in the
Regiser and the 60-day public comment period. If there are any ord or written comments received,
the Board will consider revisons to the proposd prior to adoption of fina reguletions.

Public Participation Guiddines of the Board of Medicine (18 VAC 85-10-10 et seq.) require a
thorough review of regulaions each biennium. Therefore, the Advisory Committee and the
Legidative Committee of the Board will review this set of regulations in 2002 and will bring any
recommended amended regulations to the full board for consideration.

In addition, the Board receives public comment a each of its meetings and will consder any request

for amendments. Petitions for rule-making aso receive a response from the Board during the
mandatory 180 days in accordance with its Public Participation Guiddines.

Family Impact Statement

Please provide an analysis of the proposed regulatory action that assesses the potential impact on the
institution of the family and family stability including the extent to which the regulatory action will: 1)
strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their
children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of
responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode
the marital commitment; and 4) increase or decrease disposable family income.

The agency has reviewed the proposed regulation in relation to its impact on the ingtitution of the
family and family stability. There would be no effect of the proposd on the authority and rights
of parents, economic self-aufficiency or the martia commitment. Since the proposed regulaion
will permit a person who is not actively practicing in Virginiato get an inactive license & a
reduced fee, there could be avery minima effect on disposable family income.



